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must not be merely cumulative, corroborative, or collateral ; and it must be evi- 
dence that could not have been discovered before the trial by the use of reason- 
able diligence. 

8. Criminal Law — New trial — verdict contrary to evidence — appellate court. A 
new trial, on the ground that the verdict is contrary to the evidence, ought to be 
granted only in case of plain deviation from right and justice. And the appellate 
court will not set aside a verdict on such ground, except where the jury have 
plainly decided against the evidence, or without evidence. In the case at bar, the 
testimony, as a whole, produces a moral certainty that the accused is guilty beyond 
a reasonable doubt. 



Cochran v. Richmond & Alleghany R. Co. — Decided at Rich- 
mond, April 18, 1895.— Keith, P: 

1. Trustees — Attorneys few — payment out of trust fund. Trustees, who in good 
faith engage counsel to aid them in the execution of the trust, are entitled to pay 
them out of the trust fund, or to be reimbursed out of that fund for all expenses 
which they have incurred, including reasonable attorneys' fees. Upon the evi- 
dence in this case, the attorneys' fees were properly paid out of the trust fund. 

2. Trust Funds — Payment into court — interest. Where a trust fund has been 
paid into court by a purchaser of the trust property, but in consequence of resist- 
ance to the payment of proper charges on the fund it has remained idle in the 
hands of the court, the loss of interest must fall on the trust creditor who has 
resisted the charge. 

3. Trust Fund — Loan to trust creditor — payment. Where a trust fund is loaned 
to the trust creditor pending litigation over charges on the fund and its distribu- 
tion, and on final settlement it is ascertained to belong to such creditor, and is not 
sufficient to pay his debt, the transaction should be treated as a payment on the 
debt as of the date of the loan, and not as a loan. 



Marshall v. Palmer. — Decided at Richmond, April 18, 1895. — 
Ridy, J: 
1. Ejectment — Joint-tenant— form of action. One joint-tenant cannot recover, 
in an action of ejectment in his own name, as sole plaintiff, the interests of him- 
self and his co-tenants. He can only recover that to which he has the title, and 
if this be an undivided interest he must prove what his proportion is, else there 
must be judgment for the defendant. 



Norfolk & Western R. Co. v. Carter. — Decided at Wytheville, 
July 11, 1895.— Ridy, J: 
1. Process Against a Corporation — Service on agent under sec. 3227 of the 
Code. When process to commence an action against a corporation is sued out 
and executed on an agent of the corporation, under section 3227 of the Code, less 
than ten days before the return day thereof, the proper course to be pursued is to 



